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STEELE, Chief Justice:



Scott and Vanessa Clark married on July 23, 20@B ket two children.
After Father and Mother separated, Mother sougle sostody of the children.
The trial judge gave joint custody to Mother andhéa. Mother advances three
arguments on appeal: (1) joint custody is imprdpsrause Father is subject to an
order of guardianship, (2) the findings of facttive best interests of the child
analysis were clearly erroneous, and (3) the ddlayglementation of the final
order constituted error. Although this is a clagd®use of discretion case, we
affirm.

l. FACTUAL AND PROCEDURAL HISTORY

In June 2009, Mother and Father separated. Soen tife separation,
Mother moved out of the marital home in New Cadile|]aware. In September
2009, Mother petitioned for orders of Protectioanfr Abuse against Father and
paternal grandfathér,alleging that Father abused her and that patgraaidfather
made inappropriate sexual comments and adv&ndasther also cited an incident
where grandfather broke into her house and thredtéler’ Father and paternal

grandparents consented to the PFAs without admifault and were restricted

' Hrg Tr. 75, June 14, 2011.
%1d. at 128, 171.

31d. at 180.



from contacting Mothet. Father petitioned for custody of their two daegst
aged 2 and 6 at the time, in June 2009. In Semel®09, Mother petitioned for
custody in another county. Through the mediatimges of custody proceedings,
Mother and Father agreed to alternate custody extesr week.

Friends and family noted that Father had been depte since the
separatiorl. Father attempted suicide by overdosing on meditah September
20097 Mother called an ambulance, which took Fathetht hospital. Mother
later invited Father to her family’s house for Thagiving in 2009. When Mother
drove Father home, Father leapt from the car whileas traveling at 50 mph, but
remarkably did not sustain any serious injuries.

On December 9, 2009, Father attempted to comnutdsufor the third time
by hanging himself in his gara§eFather’s friend and grandfather intervened, and

an ambulance took Father to the hospital. Fa#mamed in a coma for 10 days

*1d. at 128.
®|d. at 75, 105.
®1d. at 13, 123.
"1d. at 76.

81d. at 131.



and suffered anoxic brain injuriesWhen Mother visited Father, Father’s brother
started to assault her until other family membessrained hint®

A doctor described Father's physical recovery asirdoulous” and
“significant.”™* In the 6 months after the suicide attempt, thetatobelieved that
Father had recovered 70-80% of his physical cap&titThe doctor opined that
Father is “for the most part [] completely functbhaside from his memory
problems:®> The doctor noted that within 18 months Father tvask to playing
hockey and was still better than most of his téarkather's mental and emotional
recovery, however, has been slower. A therapiscriged Father's greatest
difficulties as his memory, concentration, and igbilo organize> The therapist
evaluated Father’'s recent mental and emotionalrpssgas “slow and stead.”

Currently, Father participates in full time theragpyd rehabilitation.

%1d. at 36, 37.
91d. at 79, 155.
1d. at 36, 37.
21d. at 37.
31d. at 38.
%1d. at 42.

°|d. at 13.

1819, at 32.



In January 2010, paternal grandfather and grandengtétitioned the Court
of Chancery and became Father's legal guardianThe petition’s standard
language states that Father is “unable to promeng for his person or property?”
The physician’s affidavit attached to the petitfonther details that Father has “a
disability that interferes with the ability to mal@ communicate responsible
decisions regarding health care, food, clothinglteh, or the administration of
property” and that Father “does not have sufficimental capacity to understand
the nature of a guardianship and cannot consenth¢o appointment of a
guardian.*® Father's guardianship is still legally in effeand grandfather
manages Father’s finances. Paternal grandfatheergeandmother currently live
with Father in the family home.

In November 2010, Mother and Father filed petitibmsPFAs against each
other for child abuse. Both petitions were denpedause of lack of evidence
presented by either parly. Father alleged that Mother had burned one datighte
eyelid with a cigarette, gave one daughter a chanbarn with a “Mr. Clean

Magic Eraser,” and physically abused both daughtkraving scratches and

" Resp't Ex. 2.
181d. at 2, 1.
1¥91d. at 2, 7.

2014, at 160.



bruises. Mother alleged that Father often woulidybite” the younger daughter
and one time he bit her hard enough to bruise aedkbthe skif® Also, Father
once pushed the younger daughter into the pool vaiencould not yet swim,
forcing Mother to jJump into the pool to rescue tiaighter.

Mother moved from her Bear, Delaware apartment imt@aternal
grandmother’s Hartly, Delaware residence in 20Mithout consulting Father,
Mother enrolled the older daughter in Hartly Eletaeyn School for the 2010-2011
school year, which was a short commute from theemat grandfather’s residence
and a 50-60 minute commute to Father’s residéhce.

The Family Court held a custody hearing on June2041. On June 15,
2011, the Court ordered that another adult mustrsige Father when the children
are near a pool. On August 22, 2011, the Coutedsan order granting joint
custody, directing that Father and Mother alternatekly custody of their
daughters for the next year. Starting in AugustZMother will obtain primary
residence during the week, and Father will havaoclysevery other weekend.
Mother will also have final decision making powewneo the children’s

extracurricular activities during the school ye#frMother decides to move during

211d. at 63.

22 Hr'g Tr. 99-100.



this time period, the Court required Mother to maiaser to Father’s residence or
risk losing primary residential custody.
. STANDARD OF REVIEW

Review of this Family Court decision implicates stiens of fact and law.
Findings of fact will be upheld unless clearly ereous”® This standard requires
that the trial judge’s factual findings be suppdrgy the record and be the product
of an orderly and logical deductive procéssQuestions of law, including the
interpretation of statutes, are reviewd®novo. If the Family Court has properly
applied the law to the facts, then the standamgwaéw is abuse of discretion.

lIl.  ANALYSIS

Under 13Ddl. C. § 722, a Family Court judge is required to deteeriegal
custody in accordance with the best interestsettild?*® The statute enumerates
eight factors to guide the trial judge in determgithe best interests of the child.
The weight given to each factor will be differentany given proceeding, and “[i]t
IS quite possible that the weight of one factorl wdunterbalance the combined

weight of all other factors and be outcome deteativie in some situatiorf§. In

23 Ross v. Ross, 992 A.2d 1237 (Del. 2010) (ORDER).
24 Mundy v. Devon, 906 A.2d 750 (Del. 2006).
% 13Dd. C. § 722.

26 Fisher v. Fisher, 691 A.2d 619, 623 (Del. 1997) (ORDER).
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terms of factual findings based on the credibitifywitness testimony, we will not
substitute our opinion for that of the trial judde.

A. Because Mother failed to fairly present her guardiaship
argument below, this Court cannot consider it on apeal.

Mother argues for adoption ofpar se rule that prohibits joint custody when
one of the parents is legally incompetent and sultge an order of guardianship.
Supreme Court Rule 8 states that “[o]nly questitmdy presented to the trial
court may be presented for review; provided, howetrat when the interests of
justice so require, the Court may consider androete any questions not so
presented? According to her Opening Brief, Mother presertiee issue at A 8-9
and A 52-53° After examining both record citations, we findthhe issue was
not fairly presented below and therefore not presgfor appeal.

At the first record citation (A 8-9), Father's caah notified the trial judge
that Father suffers from a brain injury and asKeat Father’s legal guardian be
present during Mother’s testimony. Mother’'s courtsinters with the following
statement:

Your Honor, that brings a motion or a point thattended on raising

very early, and that is essentially [Father] isajpgble of handling his
own affairs. His parents obtained a guardianshiihh \Wother’s]

2" Banks v. Ashburn, 959 A.2d 27 (Del. 2008) (ORDER).
28 Supr. Ct. R. 8.

29 Opening Br. at 11.



consent in the Court of Chancery, and the petiiimticates he’s
unable to care for himself or his property or hesson. And, quite
frankly, as long as that guardianship is in pldan’t know how he
can present a case, how he can ask to be a deaisiker regarding
his children. The children, when they visit withmhare in his
parent’s care, and so with respect to the isswgeoision making, we
have a court order that says [Father] is incompéten

In response, the trial judge states, “Okay. | usi@d@d your position. It
doesn't go to the question of whether the granefatian be here’® According to
Mother, she preserved the issue during Father'somad allow his guardian to be
present during Mother’s testimony. The problemyéeer, is that Mother did not
present the issue in a manner that would haveyfaiforded Father or the trial
judge an opportunity to properly address it. Femthore, because Mother cites no
statutory or common law authority as part of a leggument, we infer that she
did not intend to make a new legal argument dufiagher's motion. In fact,
Mother made only a factual argument addressingadrtee best interests of the
child factors. The trial judge recognized thislgemm and expressly ruled that the
Mother's comment was irrelevant to the issue atdkatine guardian’s presence
during Mother’s testimony.

Given this contextual framework, we find that Matlled not present at trial

the legal question of whether the Family Court sth@stablish ger se bar to joint

30 App. to Opening Br. at A 8-9.
d.



custody where one of the parents is subject toaadganship order. Neither Father
nor the trial judge had the opportunity to squaratidress this question in the
context of a distinct issue.

Mother also points to her direct examination tesiisnas evidence that she
preserved the issue for appeal. The following erge occurred at the end of her
direct examination:

Counsel:  And are you asking for joint custody @escustody

regarding the decision-making authority?

Mother: Sole custody.

Counsel:  And why is that?

Mother: [Father] can’t even make decisions for $eth

The Court: I'm sorry?

Mother: [Father] can’t even make decisions forseihlet alone

his children®
This exchange cannot be construed as proposingwa legal rule that an
incompetent person should be barred from sharimg jegal custody of a child.
Again, the purpose of this testimony was to prowga&entiary support for factor
5 of the best interests of the child test, whidjurees the trial judge to consider the
mental and physical health of all individuals inxed. Because this legal question
was not fairly presented below, it cannot be rafsedhe first time on appeal.

The text of Rule 8 provides a narrow exception thetmits this Court to

consider a question for the first time on appeahéw the interests of justice so

32 App. to Opening Br. at A 52-53.
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require.®® The exception is extremely limited and invokeglain error standard
of review® Plain error requires the error to be “so cleaphejudicial to
substantial rights as to jeopardize the fairneskiaregrity of the trial process”

In Turner v. Sate, this Court considered whether a judge leavingingur
defendant’s closing argument would effectively deprthe defendant of a fair
trial.** Although inTurner the Court found that the judge did not leave betbe
defendant finished his closing argumetit,the alleged plain error iffurner
illustrates how extreme a judge’s behavior mudibbeonstitute a “material defect”
that prejudices a party’s substantial riglitsin this case, the trial judge did not
forbid Mother from arguing for goer se rule to prohibit parents under a
guardianship order from obtaining custody, norttiiel trial judge in any other way
deprive Mother of a right to present her case. dopresented her complete case
for sole custody, and the trial judge, in reviewaly of the best interests of the

child factors, simply decided that the found faipported a joint custody order.

¥ Russell v. Sate, 5 A.3d 622 (Del. 2010).

3 d.

%1d. (citing Wainwright v. Sate, 504 A.2d 1096, 1100 (Del. 1986)).
%5 A.3d 612, 615 (Del. 2010).

31d.

38 Norman v. Sate, 976 A.2d 843, 869 (Del. 2009).
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B. The trial judge’s factual findings regarding the best interests of
the child are supported by the record.

Under 13Ddl. C. § 722, the Family Court is required to determiagal
custody in accordance with the best interestsettild*® The statute enumerates
eight factors to guide the trial judge in determgithe child’s best interests.
Because the trial judge properly applied the bestrests of the child test and
considered each of the factors, we review the &ctindings for clear error.
Specifically, Mother argues that the trial judgirglings relating to factors 1, 4, 5,
7, and 8 are unsupported by the record and noptbduct of an orderly and
logical application of the law to the facts.

Section 722 (a)(1) requires a Family Court judgedosider “[t]he wishes of
the child's parent or parents as to his or her odystand residential
arrangements?® The trial judge found that the Father wishes @intain joint
custody of the children. Mother argues that Faikelegally incompetent and
unable to express his wishes. The record estaslithat Father's testimony
unambiguously evidences his wishes. When coursed, &Where do you want
[your children] to live” Father responds “With m&.” We will not substitute our

judgment on the credibility of a witness for thdttbe trial judge. Therefore,

39 13Dd. C. § 722.
4013Ddl. C. § 722(a)(1).

*LHrg Tr. 59, June 14, 2011.
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because record evidence supports the trial jud§ading, it is not clearly
erroneous.

Section 722 (a)(4) requires a Family Court judgeadasider “[t}he child's
adjustment to his or her home, school and commuiffityWhen the children are at
Father's home, the grandparents drive the oldegliau to school, which takes
50-60 minutes each way. The Family Court judgenébthat the commute time
will harm the interests of the children as theyvgder and changed the primary
residence to Mother’'s home in August 2012, whicl3 iminutes from the older
daughter’'s (and presumably, in the future, yourdprghter’'s) school. Because
the concern focused on the children’s growing ug laaving more extracurricular
activities at school in the future, it was logidal delay until August 2012 the
implementation of the order that the children’sdesce be near the school.

Section 722 (a)(b) requires a Family Court judgedasider “[tjhe mental
and physical health of all individuals involvetf.” The trial judge held that this
factor carries the most weight and strongly falother due to the seriousness of
Father’s injuries, which affects his ability to éakare of the children. Mother

argues that the trial judge erred by failing to edvaole custody based on this

“213Dél. C. § 722(a)(4).

*313Dél. C. § 722(a)(5).

13



factor alone. Several pieces of evidence in teerce however, demonstrate why
the trial judge could logically find this factor indispositive.

Father's medical condition displayed rapid improeam According to
Father’s testimony, he takes care of the childreaemthey are with him, including
bathing, feeding and reading to th&mFather’s doctor testified that “for the most
part [Father is] completely functional . . . bemigje to dress himself, feed himself,
get in a car, drive to a location, buy food, coominey, pay for things, come
home.” In addition, the trial judge limited Father’'s @&on making authority in
two critical areas. Although Mother and Father sh@int custody, Mother has
sole decision making power regarding extracurric@etivities, and where the
children reside, during the school year. The fuage properly found that this
factor strongly supports Mother having sole custduiyt the trial judge did not
abuse her discretion by ordering joint custody.

Section 722 (a)(7) requires a Family Court judgedosider “[e]vidence of
domestic violence as provided for in Chapter 7Athi title.”® Chapter 7A
defines domestic violence as including but nottieaito “physical or sexual abuse

or threats of physical or sexual abuse and anyraiffense against the person

*“Hrg Tr. at 52-53.
*1d. at 38.

%©13Dél. C. § 722(a)(7).

14



committed by one parent against the other pargainat any child living in either
parent's home, or against any other adult livinthenchild's home?” Although the
trial judge held that this factor favored neithartg without further elaboration,
evidence in the record suggested that both Mother Father had engaged in
domestic violence. In 2010, Mother and Father gqaatitioned for PFAs against
the other. Father alleged that daughter’'s uppghtiwas marked with a “Mr.
Clean Magic Eraser” that resulted in a chemicahbui daughter also reported to
Father than Mother had burned her right eyelid v cigarette. On the other
hand, Father has bitten the daughter with playfitgntions but hard enough to
cause bruising. Also, Father is subject to an rotdat another adult always be
present when the children are near a pool, bedaatber has been known to throw
the children in the pool. Because both Mother &ather committed acts of
domestic abuse against the children, the trial gudgionally concluded that this
factor favored neither party.

Finally, Section 722 (a)(8) requires a Family Cqudge to consider “[t]he
criminal history of any party or any other residaritthe household including
whether the criminal history contains pleas of tyudr no contest or a conviction

of a criminal offense® The trial judge found that this factor favors Mert

“713Del. C. § 703A (a).

8 13Dél. C. § 722(a)(8).
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slightly because of the violation of a PFA ordeaiagt paternal grandfather when
grandfather and Father assaulted Mother’s maladrieThe trial judge also found
Mother’s testimony regarding grandfather's sexualigppropriate innuendos and
physical actions towards her to be credible. Iditaah, the trial judge considered
the paternal grandfather’'s 2001 DUI, Father's DEL&cord (criminal contempt
of a PFA order), Mother’s traffic offenses, and Weats brother’s DELJIS record.
The trial judge correctly held that this factor das Mother slightly, and we agree
that this factor carries little weight.

The trial judge properly applied the best interedtthe child test and made
factual findings supported by the record. Althoutiis is a close abuse of
discretion case, we cannot find that the judgedaetditrarily and capriciously
when awarding joint custody despite Father's memalth concerns.

C. The delayed custody arrangement and condition on Mber’s
residence are not barred by statute.

Mother argues that the trial judge improperly dethyrer award of primary
residence until August 2012. For support, shesciieDel. C. 8 717(b) which
states that any custody ordeay include a provision “granting temporary joint or
sole custody for a period of time not to exceed @tins in duration” for the

express purpose of allowing the parents to dematestftheir ability and
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willingness to cooperate with the custodial arranget.”® This provision does
not require the trial judge to finalize implemerdatwithin 6 months of the order;
rather, it limits the length of a temporary graftcastody. In this case, the trial
judge did not order a temporary grant of custodyather, Mother and Father
merely maintain their current custody arrangemaeaiit August 2012.

The trial judge cited three reasons in supporhefdelayed implementation
of the order. First, the delay gives Father mare tto continue making progress
in his recovery. Second, the delay avoids any gbaifior the girls during the next
year. The trial judge specifically found that tbkildren appear to be doing
reasonably well, despite spending a lot of timehia car. Third, the delay gives
Mother time to complete her schooling in Spring2@hd obtain housing closer to
the marital residence if she moves out of her niighi®me. Given these reasons,
we cannot find that the trial judge abused her rdisan by delaying
implementation.

Mother’s final argument on appeal is that the tjialge placed improper
restrictions on her ability to move by subjectingr ldecision making power over
primary residence to the condition of not movingHar away from the marital
residence. For support, Mother cites 8. C. § 727(a), which states that a

Family Court judge shall not restrict the rightsagbarent unless she finds that “the

4913Ddl. C. § 717(b).
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exercise of such rights would endanger a child'gsgal health or significantly
impair his or her emotional developmert.This provision, however, provides no
statutory support for Mother’s position becausedtresses a parent’s right to
receive information about and correspond with thiédc It does not address the
parent’s right to custody.

Father contends that the trial judge’s languageualdhere Mother can
move implies that the distance between Father aonthéi is important to the
children® The trial judge explicitly stated that Mother ny farther away
would be a valid reason to reevaluate Mother's stdeision making authority
regarding primary residence. UnderDd. C. § 729(c), a custody order can only
be modified in the first 2 years after being issifea child’s physical health is in
danger or if his emotional development is signifitya impaired>?> Because the
trial judge potentially allowed a modification withthe first 2 years, we may infer
that the trial judge considered that if Mother navarther away, that would
significantly impair the children’s emotional despiment. We defer to the trial
judge’s evaluation. Thus, the issue of where Motlaa move is not an absolute

restriction on her freedom, but merely notice tothdo of the importance of the

*013Del. C. § 727(a).
1 Answering Br. at 28.

°213Del. C. § 729(c).
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children being in close proximity to Father. Mathes no statutory support for
her claim. The trial judge did not err by condiilog Mother’'s sole decision
making power over the children’s primary resideanenvhether she moved farther
away from the marital residence.
V. CONCLUSION
For the foregoing reasons, the judgment of the Fa@ourt trial judge is

affirmed.
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